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EDITORIAL NOTES 



THE RAILROAD COMMISSION CASE 

A highly important decision has been handed down by the 
Supreme Court of California, construing sections 22 and 23 of 
Article XII of the Constitution, as amended in October, 191 1, 
and the Public Utilities Act, adopted in December, 191 1. 1 The 
case was an application for a writ of review by the Pacific 
Telephone and Telegraph Company against the Railroad Commis- 
sion. The specific matter complained of was an order by the 
commission to the Pacific Telephone and Telegraph Company 



1 Pacific Telephone & Telegraph Co. v. Eshleman et al., (Dec. 
20, 1913) 46 Cal. Dec. 551. 
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to make physical connections at Willows and at Red Bluff be- 
tween its lines and the lines of two local companies, the Glenn 
County Telephone Company and the Tehama County Telephone 
Company, in order that the subscribers of the local companies 
might enjoy the long distance service of the Pacific Company. 
The commission, in making the order in question, had assumed 
to act in pursuance of the direction of section 40 of the Pub- 
lic Utilities Act, which provides as follows: "Whenever the 
commission, after a hearing had upon its own motion or upon 
complaint, shall find that a physical connection can reasonably 
be made between the lines of two or more telephone corpora- 
tions or two or more telegraph corporations, whose lines can be 
made to form a continuous line of communication, by the con- 
struction and maintenance of suitable connections for the trans- 
fer of messages or conversations, and that public convenience 
and necessity will be subserved thereby, .... the commis- 
sion may, by its order, require that such connection be made. 
. . . . If such telephone or telegraph corporations do not 
agree upon the division between them of the cost of such physi- 
cal connection or connections or the division of the joint rates, 
tolls or charges established by the commission over such through 
lines, the commission shall have authority, after further hearing, 
to establish such division by supplemental order." The court 
ruled that the order be annulled. 

We are convinced that the court in coming to the conclusion 
that the order should be annulled has decided more points than 
were necessary, and that some of the positions taken are open 
to serious question. The compass of this note does not allow us 
the space to examine the decision with the thoroughness it merits. 
The opinion of the court was written by Justice Henshaw, with 
whom concurred, both in reasoning and conclusions, Lorigan 
and Melvin, JJ. Justice Sloss wrote a separate concurring 
opinion, in which Shaw, J., joined. Justice Angellotti wrote a 
brief dissenting opinion. 

1. It is held, beyond any reason for question, that the Rail- 
road Commission is a body exercising, under the Constitution, 2 
and under sections 53 to 81 of the Public Utilities Act, 3 judicial 



2 Const, Art. XII, sees. 22 and 23. 

3 Stats., Extra Sess. 1911, p. 55. 
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or quasi-judicial functions.* Hence, under general constitutional 
provisions, its decisions are subject to review by the Supreme 
Court, at least. 

2. Sections 22 and 23 of Article XII of the Constitution 
authorize the legislature to grant to the Railroad Commission 
powers respecting the control and regulation of public utilities, 
unrestrained by other provisions of the Constitution. These sec- 
tions explicitly declare the authority of the legislature in such re- 
gard to be "plenary and unlimited by any provisions of this 
Constitution." 

3. The Supreme Court, under the express direction of the 
Public Utilities Act (sec. 67), has no power to review the 
orders of the Railroad Commission except by means of the 
writ of certiorari, or to control its action except in appropriate 
cases by mandamus. The same section of the act deprives the 
superior courts of the power, which they would have had under 
other provisions of the Constitution, to review the orders of 
the commission or to control its action. After reaching this con- 
clusion, the majority opinion takes a debatable position in its 
construction of the following sentence of section 67: "The 
review shall not be extended further than to determine whether 
the commission has regularly pursued its authority, including a 
determination of whether the order or decision under review 
violates any right of the petitioner under the Constitution of the 
United States or of the State of California." 

It is, of course, well settled that the writs embraced in the 
grant of original jurisdiction under the provisions of the Consti- 
tution defining the judicial department, 5 are to be taken as they 
were understood and defined at the time the Constitution was 
adopted, and that the legislature has no power to extend the 
scope of the writs as thus limited. 6 And certainly there is noth- 
ing in the new sections 22 and 23 of Article XII of the Constitu- 
tion purporting to enlarge the scope of the writs nor purporting 
to authorize the legislature to enlarge it. The legislature is 
authorized to increase the powers of the Railroad Commission; 
but to increase the scope of the Supreme Court's power to re- 
view the commission's acts would be to diminish and not to en- 

* Imperial Water Co. v. Board of Supervisors, (1912) 162 Cal. 14 
120 Pac. 780. 

" Const. Art. VI sec. 4. 

e Maure'r v. Mitchell, (1878) S3 Cal. 289; Cameron v. Kenfield , 
(1881) 57 Cal. 550. 
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large the commission's powers. We are, therefore, unable to fol- 
low the opinion of the court, and regard Justice Sloss' argument 
as much more satisfactory. The word "including" in the above 
quoted passage from section 67 is explanatory merely of the 
preceding clause, and does not add thereto. If it did add thereto, 
it would doubtless be unconstitutional. The court is limited in its 
review of the orders of the Railroad Commission to the determina- 
tion of whether the commission, in the language of the Public 
Utilities Act, "has regularly pursued its authority," an expres- 
sion which has been authoritatively interpreted to be equivalent 
to "whether it has exceeded its jurisdiction." 1 

4. This leads us on to the very important consideration as to 
what acts of the Railroad Commission may be questioned by the 
State court. If the commission has acted within the powers 
conferred upon it by the legislature, "the authority of the legis- 
lature being plenary and unlimited by other provisions of the con- 
stitution," the only recourse open to one affected by the acts of 
the commission, is to seek protection under the guarantees of the 
federal constitution. The Public Utilities Act has strictly limited 
the jurisdiction of the Supreme Court over the Railroad Com- 
mission, going so far as to declare that the findings and conclu- 
sions of the commission on questions of fact, including reasonable- 
ness and discrimination, shall be final and not subject to review. 
Accordingly, if the Railroad Commission has not exceeded its 
jurisdiction, it is only the federal courts that are competent to 
pass upon the question of the violation of the federal guarantees. 
It would seem to be a perfectly reasonable view of the order in 
question, that the commission had strictly pursued the course laid 
down in the statute. 

5. We are unable to follow the court in its opinion that the 
Railroad Commission is endowed by the Public Utilities Act with 
the power of eminent domain and assessment of damages on 
condemnation. Justice Sloss' reasoning commends itself to our 
mind as sounder. But if the commission be invested with the 
power of eminent domain by this statute, we do not see how, as 
the majority holds, it is restrained by any provision of the con- 
stitution outside of sections 22 and 23 of Article XII. Of course, 
its exercise of the right of eminent domain, if it have such right, 



'Quinchard v. Board of Trustees, (1896) 113 Cal. 664, 45 Pac. 
856. 
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would be subject to the due process clause of the fourteenth 
amendment. 8 

6. The central question of the case is whether the Railroad 
Commission in making the order, which was the basis of the peti- 
tioner's complaint, was acting under the police power or under 
the power of eminent domain. Perhaps it would not be possible 
to get a harmonious opinion among a given number of lawyers on 
the question whether the order of the commission was a legitimate 
exercise of the police power. The order in question was that 
the Pacific Telephone and Telegraph Company make physical 
connections between its wires and the wires of two local com- 
panies so that the subscribers of the local companies might enjoy 
the long distance service of the Pacific Company. The analogy 
of laws and orders requiring physical connections between rail- 
roads was relied on to show the legal nature of the physical 
connection here ordered, and so to determine whether the order 
fell within the scope of the police power. 9 If it fell within the 
police power, the order of the commission would be justified, 
although if it exceeded the limits of the police power it would, of 
course, be invalid. If it fell within the power of eminent domain, 
it would not be justified, because there would then be a taking 
without just compensation. It is our belief that the commission pro- 
ceeded in accordance with the statute; that the statute intended to 
direct an exercise of the police power and did not mean to con- 
fer the power of eminent domain. Hence, the question would be 
whether the statute directs a deprivation of property without due 
process of law. It would conduce to clarity of reasoning and to a 
non-confounding of powers, if, in cases like the one before us, 
the word "taking" were confined to considerations of eminent 
domain, and the word "deprivation" used when it is a question of 
police power and due process. Of course, a "taking" of property 
under eminent domain proceedings may be invalid as being a 
"deprivation" of property without due process of law. The 
court's method of attack seems to us more unsatisfactory than its 
conclusion. 

If the Public Utilities Act purports to grant to the Railroad- 
Commission power to take private property without just compen- 



« Chicago, B. & Q. R .R. v. Chicago, (1896) 166 U. S. 226. 

9 Wisconsin, Minnesota & Pacific R. R. v. Jacobson, (1900) 179 
U. S. 287; State of Washington ex rel. Oregon Railroad & Navigation 
Co. v. Fairchild, (1911) 224 U. S. 510. 
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sation, the statute ui so far conflicts with the fourteenth amend- 
ment. If the commission assumes to exercise the power of emin- 
ent domain without providing for just compensation, with or 
without the authority of the legislature, its action is void. If 
the statute authorizes the commission, under the guise of the 
police power, to deprive a person of property without due process 
of law, it is again in conflict with the fourteenth amendment. 

7. It is a regrettable result of the ruling of the court, as Justice 
Angellotti points out, that the questions decided by the State 
court in this case are precluded from a consideration by the 
Supreme Court of the United States. The court holds the Rail- 
road Commission to be vested with an amplitude of power, greater 
in some particulars, we believe, than is justified by the wording 
of the Public Utilities Act. At the same time, the court holds 
the statute and the order of the commission to be violative of the 
Federal Constitution. There is even room for doubt, as we have 
indicated, as to the competency of the State court to do this. 
And it is by no means a self-evident conclusion, (we cannot con- 
cede even for argument's sake that the Statute authorized proceed- 
ings under eminent domain or that the commission was attempt- 
ing to exercise such power), either that the statute authorized 
proceedings under the police power without due process of law, 
or that the Commission in making its order, whether acting 
within or without the statute, was depriving the petitioner of 
property without due process of law, and was accordingly not 
within its full right under the police power. Under these circum- 
stances, it seems a pity, that the court, so generous to the com- 
mission in its interpretation of the statute, could not have resolved 
the doubts in favor of the state and its agents, and so left a final 
adjudication to the Supreme Court of the United States on the 
relation of the Public Utilities Act to the federal constitution. 

W. C. J. 



